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RELEVANT AUTHORITIES AND
LEGISLATION

What laws regulate mining?

The primary legislation regulating mining in Kenya is the
Mining Act, Cap. 306, Laws of Kenya (“Mining Act”) and the
regulations made under the Mining Act.

Which Government Bodies administer mining law?

The Cabinet Secretary for mining is responsible for the
general administration of the Mining Act and is supported in
that function by the Mineral Rights Board, the Directorate of
Mines and the Directorate of Geological Survey.

TheMineralRights Board advises and givesrecommendations
to the Cabinet Secretary on various matters in the
administration of the Mining Act. The Director of Mines is
responsible to the Cabinet Secretary for promoting and
regulating and supervising activities related to exploitation
of minerals among other roles and functions. The Director of
Geological Survey is responsible to the Cabinet Secretary for
providing geoscience expertise and data to the government
on all matters related to geology and the development
of minerals, undertaking geological and related surveys,
investigation and mapping aimed at determining the mineral
potential of Kenya as well as supporting the Director of
Mines in the administration and supervision of prospecting
and mining operations among other roles and functions.

TYPES OF AND MANNER OF ACQUISITION
OF RIGHTS

What rights are granted to conduct reconnaissance,
exploration and mining operations?

Rights granted depend on whether a prospecting or mining
operation is classified under the Mining Act either as a large-
scale operation or a small-scale operation. Separate from
these, the Mining Act also provides for rights that may be
granted to artisanal miners, that is, miners using traditional or
customary ways and means of mining.

A prospecting or mining operation is classified as a
small scale operation where, in the case of prospecting
operations, the proposed prospecting area does not
exceed twenty contiguous blocks; or, in the case of mining
operations, the proposed mining area does not exceed two
contiguous blocks; or the prospecting or mining operations
do not employ specialised prospecting, mechanised mining
technologies, chemicals including mercury and cyanide or
explosives; orthe proposed prospecting or mining operations
do not involve an investment or expenditure which exceed
an amount as may be prescribed by the Cabinet Secretary.
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All other prospecting or mining operations that do not have
the above characteristics of a small-scale operation are
classified as large-scale operations.

Large Scale Operations

The following rights may be granted with regard to large

scale operations:

- Reconnaissance Licence - this licence grants the holder
a non-exclusive right to carry out reconnaissance activities
on the area specified in the licence. The licence is valid
for a period of up to two years and covers an area not
exceeding five thousand contiguous blocks. Any mineral
obtained under this licence is deemed the property of the
National Government and cannot be removed from Kenya
without the written consent of the Cabinet Secretary.

- Prospecting Licence - this licence grants the holder the
exclusive right to carry out prospecting operations (defined
as operations carried out offshore and on land to search for
and define the extent of a mineral deposit and to determine
its economic value). The licence covers an area not
exceeding one thousand five hundred contiguous blocks
and may be granted for a period of up to three years. Any
mineral obtained under the licence is deemed the property
of the National Government and is not to be disposed or
removed from Kenya without the written consent of the
Cabinet Secretary. The licence may be renewed for a
further period of three years and may only be renewed
twice.
Retention Licence - this licence may be obtained where
the holder of a prospecting licence has identified a mineral
deposit that is of potential commercial significance within
the prospecting area but the deposit cannot be developed
immediately due to temporary factors that are beyond the
reasonable control of the holder of the licence. The holder
has the exclusive right to conduct prospecting operations
in the retention area and apply for a mining licence in
respect of all or a part of the retention area. The licence is
issued for a period not exceeding two years and may be
renewed for a further period not exceeding two years. The
Cabinet Secretary may issue a written notice to a holder
of a retention licence to apply for a mining licence before
the expiry of the period stipulated in the licence, if based
on an independent report it has become technically and
commercially viable for the mineral deposit, subject to the
retention licenced to be mined.

Mining Licence - this licence may be granted to a holder of

a prospecting licence who has given notice to the Cabinet

Secretary of the discovery of minerals within the area

covered under a prospecting licence and who has also

satisfied the application requirements prescribed under
the Mining Act. A mining licence grants the holder the
exclusive right to carry out mining operations in respect of
the mineral or mineral deposit specified in the licence and
within the area specified in the licence. A mining licence
may be issued for a period not exceeding twenty-five years
or the forecast life of the mine, whichever is shorter. The
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holder of the licence may apply for renewal of the licence
at least one year before the expiry of the licence and the
licence may be renewed for a period not exceeding fifteen
years or the remaining life of the mine, whichever is shorter.
The holder of this licence is required to notify the Cabinet
Secretary if any new minerals are discovered and which
minerals (if any) do not relate to the current licence, within
30 days of discovery.

Small Scale Operations

The following rights are available with regard to small scale

operations:

- Reconnaissance Permit - this permits the holder non-
exclusive rights to conduct reconnaissance of the minerals
in the area covered under the permit.

- Prospecting permit - this may be issued for a period of up
to five years and may be renewed for a further period of up
to five years. The area covered by this permit should not
exceed twenty-five contiguous blocks.

- Mining permit - this may be granted to a holder of a
prospecting permit to carry out mining operations on a
small-scale in an area that does not exceed two contiguous
blocks. The permit may be granted for a period of five years
and may be renewed for a further period of five years.

Artisanal Miners Operations

- Artisanal Miners Permit - this licence may only be granted
to persons engaged in traditional and customary mining
operations using traditional and customary ways and means
and may not be granted in respect of land where any other
mineral right has already been granted. The permit may
only be granted to a Kenyan citizen who has attained age
of majority and any such person who may be a member of
an artisanal mining cooperative or group. The term of the
permit is limited to three years but may be renewed for an
additional period of three years.

OIL AND GAS

What rights are granted to conduct oil and gas exploration

and production?

The exploration and production of oil and gas is regulated

by the Petroleum Act, Cap. 308, Laws of Kenya (“Petroleum

Act”).

Rights to undertake upstream petroleum operations (which

include all or any of the operations related to exploration,

development, production, separation and treatment, storage

and transportation of petroleum) may be granted under the

Petroleum Act by way of:

- a petroleum agreement entered into with the Government
of Kenya; or

« a non-exclusive exploration permit and operational permit
granted by the Energy and Petroleum Regulatory Authority.

An application for a petroleum agreement should be made
to the Cabinet Secretary responsible for energy and the
agreement should take the form prescribed under the
Petroleum Act.
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Operational permits would be required for any of the

following activities:

« Drilling a well;

« Developing and producing petroleum;

- Constructing petroleum gathering systems in the field,

« Building a crude oil storage facility;

- Plugging or abandoning an individual well,

« Operating an underground injection control well;

« Converting an individual well to an underground injection
control well;

« Decommissioning or abandoning an upstream petroleum
facility;

« Developing, building, constructing or operating a gas
processing facility; or

« Remediating and reclaiming upon the abandonment of a
well or facility.

INDIGENISATION REQUIREMENTS

Are there any requirements in relation to the holding of
equity in exploration and mining projects by indigenous
peoples?

The holder of a mining licence whose planned capital
expenditure exceeds an amount prescribed by the Cabinet
Secretary would be required to list at least twenty percent of
its equity on a local stock exchange within three years after
commencement of production. The holder of the mining
licence may apply to the Cabinet Secretary responsible for
mining to execute an alternative mechanism to meet the
listing requirement and the Cabinet Secretary may also after
consultation with the National Treasury extend the period for
listing for reasons that the market conditions do not allow for
a successful completion of the offering in the stock exchange.
The State is entitled to ten percent free equity participation
in large scale mining operations and in mining operations
relating to strategic minerals. The equity interest would
be held by the National Mining Corporation which is
the investment arm of the Government in respect of all
prospecting or mining operations.

For small scale operations, where the applicant is a body
corporate, at least sixty percent of the shareholding should
be held by Kenyan citizens.

Are there any special rules or restrictions applicable to
foreign applicants?

Where a mining right is to be granted to a company, the
company must be registered and established in Kenya, that
is, it must be operating in the registered office subject to the
provisions of the Kenyan Companies Act Cap. 486, Laws of
Kenya, and must be in operation within Kenya.

Also, a holder of a mineral right and any agent appointed
by the holder must register an address in Kenya with the
principal secretary in the ministry of mining to which all
communications and notices made under the proposed law
to the right holder or its agent may be sent.
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Identify any rights that the State may have.

The State is entitled to ten percent free equity participation
in large scale mining operations and in mining operations
relating to strategic minerals.. The equity interest would
be held by the National Mining Corporation which is
the investment arm of the Government in respect of all
prospecting or mining operations.

PROCESSING AND BENEFICIATION

Are there any requirements to beneficiate minerals
mined?
No.

Are there any restrictions on the export of minerals?
Minerals may only be exported out of Kenya in accordance
with an export permit granted by the Cabinet Secretary. An
export permit may only be granted to the holder of a mineral
right, a dealer’s licence or a diamond dealer’s licence.

An export permit would be required for each export
consignment and would be valid for thirty days from the date
of issue.

DISPOSALS OF RIGHTS AND CONTROLLING
INTERESTS

Are there any statutory consents required to dispose of
rights to explore and mine?

The consent of the Cabinet Secretary is required prior to the
assignment, transfer, mortgage or trade of a mineral right
or any part of the mineral right. The consent of the Cabinet
Secretary should be granted on the recommendation of the
Mineral Rights Board.

Within thirty days after receiving the consent of the
Cabinet Secretary but prior to implementing the proposed
assignment, transfer, mortgage or trade, the holder of the
mineral right must notify the Kenya Revenue Authority of the
proposed transaction.

The Cabinet Secretary shall not register the interest of
a transferee until the transferor provides evidence of
compliance with relevant tax provisions.

Are there any restrictions on disposals of controlling
interests in entities holding exploration or mining rights?
Under the Mining Act, any significant proposed change in
the ownership or control of a mining company involving any
single interest exceeding twenty-five (25) percent interest in
the licence must be approved in advance by the Cabinet
Secretary.

There may also be a requirement under the Competition Act
(Act No. 12 of 2010) to notify and obtain the approval of the
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Competition Authority of Kenya to a proposed change of
control of a company.

USE OF SURFACE OF LAND INVOLVED IN
PROSPECTING AND MINING ACTIVITIES

What are the rights of the holder of an exploration right or
mining right to use the surface necessary or incidental to
an exploration or mining operation?

Holders of mining rights are generally conferred the rights to
use and erect equipment, plants and buildings as necessary
within the land over which a mining right is granted in order
to carry on mining operations. More particularly, the Mining
Act confers the following rights to holders of mining rights
relating to the use of the relevant land covered under a
specific mining right:

The holder of a reconnaissance licence under the Mining

Act may, in exercising the rights conferred under the licence:

« Enter on or fly over the reconnaissance area to carry out
approved reconnaissance operations;

- Take and remove specimens and samples from the
reconnaissance area not exceeding such limit as is
reasonably required for reconnaissance purposes;

- Take timber and water from any lake or watercourse for the
purposes of reconnaissance operations;

- Erect equipment, plant and buildings necessary to carry out
the reconnaissance operations; and

- Remove on or before the termination of the reconnaissance
operations, any camps, temporary buildings or installations
which the holder may have erected in the licence area.

The holder of a prospecting licence may, in exercising the

rights conferred by the licence:

- Demarcate the areas that fall within the licence area;

- Enter the area of land specified in the licence and take all
reasonable measures on or under the surface of the land to
carry out prospecting operations; and

- Erect equipment, plant and buildings necessary to carry out
the prospecting operations.

The holder of a retention licence may, in the exercise of the

rights conferred under the licence:

- Demarcate areas that fall within the licence areg,;

- Enter the area of land specified in the licence and take all
reasonable measures on or under the surface of the land to
carry out prospecting operations; and

- Erect equipment, plant and buildings necessary to carry out
the prospecting operations.

The holder of a mining licence may, in exercising the rights

conferred by the licence:

- Demarcate areas that fall within the licence areg,;

- Enter the area of land specified in the licence and take all
reasonable measures on or under the surface of the land to
carry out prospecting operations; and

- Erect equipment, plant and buildings necessary to carry out
the prospecting operations.
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ENVIRONMENTAL

What legislation governs environmental protection of
exploration and mining sites?

The primary legislation governing environmental
conservation and management in Kenya is the
Environmental Management and Co-ordination Act, Cap.
387, Laws of Kenya (‘EMCA”).

The Mining Act requires holders of mineral rights to comply
with any law on the protection of the environment and
makes the grant of a mining licence subject to the applicant
having obtained an environmental impact assessment
licence in accordance with the EMCA and an approved
environmental management plan.

NATIVE TITLE AND LAND RIGHTS

Is there any native title which has any implication for the

exploration and mining industry?

The Mining Act prohibits the granting of prospecting or

mining rights over community land without the consent of

either the authority responsible for the administration and

management of community land (County Government) or the

National Land Commission in respect of community land that

is unregistered.

Community land is defined under the Constitution of Kenya

2010 (“Constitution”) as including land that is:

- Lawfully held, managed or used by specific communities as
community forests, grazing areas or shrines; or

« Ancestral lands and lands traditionally occupied by hunter-
gatherer communities; or

- Lawfully held as trust land by the county governments
(but not including any public land held in trust by a county
government); land lawfully registered in the name of group
representatives under the provisions of any law and land
lawfully transferred to a specific community by any process
of law.

HEALTH AND SAFETY

What legislation governs health and safety in mining?
The Occupational Safety and Health Act 2007 (*OSHA”) is
the main legislation regulating the safety, health and welfare
of workers and persons lawfully present at all workplaces.

The Mining (Safety) Regulations made under the Mining Act
(“Safety Regulations”) also provide the safety standards,
precautions and measures that should be maintained at all
mines in Kenya. The Safety Regulations broadly prescribe
safety requirements and standards for surface protection,
opencast and underground workings, use of explosives,
machinery and poisonous substances, preparation of mine
plans and accident procedures.
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CONSTITUTIONAL AND ADMINISTRATIVE
LAW

Is there a constitution which has an impact upon rights to
prospect and mine?

The Constitution vests all minerals and mineral oils in the
national government in trust for the people of Kenya. Under
the Constitution, the State is responsible for ensuring
the sustainable exploitation, utilisation, management and
conservation of natural resources (including minerals) and
to ensure the equitable sharing of the accruing benefits.
The Mining Act was enacted to give effect to the relevant
provisions of the Constitution relating to the exploitation of
minerals in Kenya.

The Constitution also provides for the protection of the right
to property and prohibits the State from depriving a person
of any interest in or right over property of any description
without prompt and just compensation.

Are there administrative appeals in the mining law?
Appeals against any decree, order or decision of the Cabinet
Secretary responsible for mining may be made to the High
Court of Kenya or the Environment and Lands Court, as
applicable, within thirty days.

ROYALTIES AND TAXES

Are there special rules applicable to taxation of exploration
and mining companies?

There are special rules relating to income tax contained
in the Ninth Schedule of the Income Tax Act, Cap. 470 of
the Laws of Kenya. These rules relate to the deductions in
respect of mining operations in Kenya.

Also, the Value Added Tax Act 2013 provides for the
exemption from VAT of taxable goods to be purchased or
imported for direct and exclusive use in mining prospecting
subject to the recommendation of the Cabinet Secretary in
charge of mining.

Are there any royalties payable to the State over and
above any taxes?

Royalties are payable in addition to other applicable taxes
at rates prescribed in the regulations to the Mining Act. The
rates are based on the gross sales value of the relevant
minerals.
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